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Electronic Case Files and Administrative Hearings: A
View from the Bench
By John G. Farrell*
The increasing use of electronic case files impacts all aspects of
administrative agencies and their functions. In this article, I intend to
address the use of such systems by administrative judges during
hearings. An assessment of the impact of such systems on the
general policies, procedures, and missions of administrative agencies
is beyond the scope of this article, though I would imagine that such
an assessment would have to be done agency-by-agency.
Despite the relentless trend toward computerization of files
previously retained as paper documents, very little has been written
on the impact of this technology on the hearing process itself. It is
my hope that this article will initiate a dialogue among professionals
on the issue, which will assist administrative agencies and judges in
developing a realistic assessment of both the positive and negative
impacts of such systems on real-world administrative hearings.
Although my familiarity is with a specific electronic system and
software, it is not my intention to critique any particular name
brands. It is my belief that all electronic files and document imaging
systems share certain basic properties that make them inherently
different from paper filing systems. I will limit my comments to
observations that I believe to be of universal interest and relevance to
all judges who use electronic filing and imaging systems.
* The author received his BA from the University of Rochester (1984) and his
JD from the State University of New York at Buffalo (1988). After several years in
litigation practice with both a state agency and a private firm, he has been an
administrative law judge since 1992, working first with the New York State
Department of Labor and, since 1996, with the New York State Workers'
Compensation Board.
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I have been an Administrative Law Judge since 1992, first with
the New York State ("NYS") Unemployment Insurance Appeal
Board and since 1996, with the NYS Workers' Compensation Board.
In 1998, the Workers' Compensation Board adopted in-hearing use of
electronic case files, using document imaging. I base my comments
on my own observations and experience, as well as feedback from
other judges at my agency.
I. OVERVIEW OF ELECTRONIC CASE FILES AND THE ELECTRONIC
INTERFACE
A. The Electronic File
I begin with a brief summary of the system I use. The NYS
Workers' Compensation Board began using electronic case files
during hearings in 1998. There were certainly a number of
immediate benefits, the most obvious being the elimination of the
need to transport paper files to the individual hearing sites on a daily
basis. There was no longer any risk that a file would be delayed, lost,
or incorrectly routed. Nearly overnight, all files in the state became
immediately accessible to any judge or party of interest at any
hearing site in the state. The implications of this were quite dramatic,
as the only interruptions occur when the computer system
experiences a slowdown or failure. Fortunately, this is a rare event
which is usually corrected within hours.
I use a computer with a large (twenty+ inch) flat-screen monitor,
which can either sit on top of a desk or be recessed under glass in the
desktop, depending on a judge's preference. The computer itself is
out of sight inside the desk and is accessed via the keyboard and
mouse, both recessed below desk level. Once the appropriate
software application is activated, the electronic case file for a
particular case can be accessed via the case number, case name, or a
host of other identifying features. This electronic case file consists of
a screen display showing "folder tabs" that can be clicked on to select
various other screens that list data regarding basic claim information,
the parties of interest, case history, case notes, associated files, the
case folder, or a record of prior awards and other findings. From the
perspective of the judge conducting hearings, the "case folder" itself
is the heart of the file, most analogous to the paper file folder, and
contains the literal scanned images of documents submitted by
parties, medical providers, or issued by the Board, including
correspondence, hearing notices, and decisions.
As previously stated, it is not my intention to critique any
particular name brand electronic hardware or software. I believe that,
while all such systems vary in detail, they all share some common
features. With this in mind, I believe it safe to assume that all
electronic case file systems require a method of locating, and viewing
images of documents or other file data. These documents and other
file data are located by the operation of a mouse or keyboard (input
devices), in conjunction with the display screens. They are then
viewed using a monitor (output device). For the sake of consistency
and clarity, I will use the term "monitor" to refer to the physical
hardware and the term "screen" to refer to a particular image
displayed on the monitor, such as the menu screen or the case folder
screen. I note that the documents and file data can also be viewed by
printing a hardcopy or can be transmitted electronically to another
computer, via e-mail, fax or another internal agency communication
system. I will also assume that, to avoid the necessity of
electronically rifling though every single document page in the file,
all electronic case file systems must display some form of a
document list, index, or table of contents, identifying each document
by name, type, form number, date received, date scanned, or other
identifying feature. As a practical matter, although the documents
are "images," a list consisting of thumbnail views of documents
would generally not be very useful, since crucial text is not legible in
a thumbnail view.
I will assume that most, if not all, electronic case file systems are
similar in these basic requirements. Accordingly, they all require the
use of an electronic interface.
B. The Electronic Interface
The electronic interface is a term that I will use to refer to all the
physical hardware, including the computer, monitor, mouse,
keyboard, and printer, as well as to all the physical interactions
required by the judge to control these devices. In my estimation, it is
this electronic interface that distinguishes electronic files from paper
files, while conducting hearings. Hearings are to some extent rituals
with both ceremonial and substantive elements. I hope to explain
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how manipulating an electronic file is significantly different from
manipulating a paper file in both form and substance.
To understand why the concept of the electronic interface is
important to my analysis, it is first necessary to explain the process of
how documents are located and viewed in paper files, followed by a
brief summary of how documents are located and viewed in
electronic files. Both of my summaries will assume that the
documents being sought were accurately filed in the proper paper
folder or, for an electronic file, were properly identified and scanned
into the correct file with all identifying data accurately input. All
things being equal, I will assume that the rate of accuracy or error in
filing should be roughly the same for both paper and electronic files.
To the extent this is not true at a particular agency, the problem is a
personnel training issue and, thus, outside the scope of this article.
Nevertheless, with electronic files, this issue can be of particular
concern if the "scanning" duties have been privatized or "farmed out"
to a private vendor. However, that is another issue that is outside the
scope of this article.
C. Locating and Viewing Documents in a Paper File
When a paper file is used during an administrative hearing, a
paper folder containing the relevant documents sits on the judge's
desk. In fact, an entire pile of folders reflecting the day's hearing
calendar can sit on the desk or a nearby table. The judge can then
review file documents before, during, and after the hearing. This is
done by opening up and leafing through the folder by hand.
Obviously, a very large folder can become cumbersome.
Nevertheless, you can place the folder on the left, on the right, or in
the center of the desk. Perhaps the folder is divided into sections by
subject tabs, has separate pockets or other dividers, or contains color-
coded documents. You can open the folder, place post-it notes on
important documents, remove papers from the file, or spread multiple
papers out on your desk. Thus, an individual page of each individual
document in the paper folder can be "located" by sifting through the
folder, that is, by manipulating the papers and subfolder sections by
hand and by movement of one's eyes to locate an identifying folder,
subject tab, title, heading, date, or color of paper. A document is then
"viewed" simply by placing the page, or multiple documents, within
range of the judge's eyesight. Important documents can be placed
anywhere on the desk and "accessed" simply by eye movement. A
judge can physically hand a particular document to the parties for
their review.
If I haven't put you to sleep yet, I imagine you would agree that
the above portrayal is so intuitively obvious as to not require
description. Indeed, it is done by judges, and by lots of other people,
without a second thought nearly every minute of the workday.
Certainly, few people would differentiate between locating and
viewing a document, so seamlessly does the human hand and mind
perform this task. Nevertheless, it is necessary for me to state the
obvious and risk boring everyone to distraction before I can clarify
what I believe is a profound difference between the use of a paper
file and an electronic file during the course of an administrative
hearing. I turn now to a brief summary of how documents in
electronic files are located and viewed.
D. Locating and Viewing Documents in an Electronic File
In an electronic file system, the first obvious difference is the
physical presence of the computer and its input and output devices in
the hearing room. The computer itself is presumably placed out of
sight, under or inside the desk. The monitor is presumably placed on
top of the judge's desk or recessed in the desktop, and the keyboard
and mouse may be visible on the desktop or recessed below it. The
final item is the printer, which can be on or near the desktop or
elsewhere in the hearing room.
To locate a document during a hearing, a judge must interact with
a keyboard or mouse. As described earlier, most electronic files, by
their very nature, must contain some form of a list, or index, of the
documents contained therein, identified by name, type, form number,
date, or some other feature. Using these input devices, the judge
summons this list to his monitor, reads it, identifies the documents he
desires to view, and chooses by "clicking" on the desired document.
At this point, if all is well electronically, the document should appear.
For the purpose of this analysis, we will assume it does. It could be
argued that the actual manipulation of these devices in order to locate
a document is perhaps analogous to leafing through a file by hand,
with which I would conditionally agree. In terms of hearing room
decorum, there is probably little difference. In terms of ergonomic
health, there could be considerable difference, which will be
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discussed in more detail below. In any event, once the document is
located, it is time to view it. This is where things get interesting.
In contrast to the paper file, one can look to only one specific
location to view any document, and that is, of course, in the direction
where the monitor is placed. This is so because, under current
technology, monitors are fixed and immovable, or at least not
conveniently moveable. I will call this phenomenon the "inflexible
viewing position." Even more importantly, only a limited number of
pages of a document may be viewed at once. In the system I use,
only one page of each scanned document may be viewed at a time.
It's certainly possible that other systems are more flexible but, as a
practical matter, since monitor size and monitor resolution are finite,
I believe that I can safely speculate that two pages at a time is the
maximum number that can be simultaneously displayed and
coherently read on a monitor. I will refer to this phenomenon as
"tunnel vision." Finally, it is important to acknowledge the fact that,
unlike paper folders, in an electronic file you are never looking at
original documents. By definition, you are viewing facsimiles of
scanned documents, and monitor resolution is finite. As a result,
even a perfectly scanned document is never 100% as clear as an
original, or even a hardcopy, of a document. Moreover, since the
people scanning the document are only human, there are inevitable
variations in the clarity of document image. Perfection can be
approached but is rarely achieved. I will call this phenomenon
"image distortion."
I realize that technological improvements will probably someday
solve these problems with the creation of desk-sized screens with
images that can be manipulated by hand (for example, see certain
science fiction movies). However, administrative law judges are
adjudicating cases in the present and it seems likely that the
keyboard, mouse, and monitor tools will remain with us for at least
another decade. But we can certainly work around these electronic
interface problems. That is precisely the topic of this article - how
working around these problems affects the hearing process. To
someone who does not have to view and analyze documents in real
time, all day long, these image-viewing phenomena may seem like
pesky annoyances or, at most, trivial differences between paper
folders and electronic folders. However, far from being minor, in
practice they constitute a major and profound difference. A run-
through of a typical hearing may help better illustrate these issues.
E. Using Electronic Files during Real-Time Hearings
I conduct two kinds of hearings. The first type is a preliminary
hearing, which is generally ten minutes in length, where issues are
narrowed, motions are ruled upon, and trial dates are scheduled. The
second type is a trial, which are generally anywhere from 15 to 120
minutes in length, where testimony is taken, and formal exhibits are
submitted. For either type of hearing, the parties are called into the
hearing room where they are identified and their appearance recorded
by the judge. Next, claims are stated, defenses are specified, motions
or applications are made and, if it is a trial, testimony is taken under
oath. A court reporter records the proceedings.
It is generally necessary for the judge to review the file in
advance in order to ascertain the issue in dispute, determine what the
prior rulings or directions were, review the recent medical evidence
submitted by either claimant or the insurance carrier, and ascertain if
the proper parties of interest are on notice and if all parties of interest
were sent a hearing notice at the correct address. This requires the
ability to look at a lot of documents quickly. The aforementioned
"inflexible viewing position" phenomenon can interfere with this
during a real time hearing.
I quickly learned that some inconvenience and delay could be
avoided by printing out hard copies of at least three or four of the
most important documents prior to each hearing so I can access them
quickly during the hearing. This may seem redundant, however, I
find it invaluable, especially due to the aforementioned time
constraints. I find it nearly impossible to conduct a hearing with any
sort of efficiency without having hardcopies of some documents in
front of me. The reason I do this is not because I crave the tactile
comfort of paper in my hands. It is a necessary task because I need
to have the basic information literally at my fingertips. With this
basic information at hand, I can focus my energy on listening to oral
arguments and concentrate my computer skills on locating and
viewing other documents that the parties may bring to my attention.
Moreover, I may wish to direct one or both parties' attention to a
document in the Board file. How would I show it to them? Even if
my monitor was on a swivel arm, swinging a large monitor on a
swivel can be problematic and doesn't allow all parties to view it
simultaneously without standing up and approaching the screen. If I
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have printed some crucial documents in advance, I have given myself
the flexibility of being able to hand a hardcopy of a document to
party who hasn't seen it. As an alternative, I could print the
document on a desktop laser printer during the hearing and hand it to
them in seconds. It works, but it is not without a time penalty. When
you are conducting hearings where minutes matter, as most of us do,
anything that consumes time is a concern.
As the hearing proceeds, a claimant may reference a medical
document that they wish me to examine. In response, I must locate it
on the file index by its identifying features and click on it to view it.
Moreover, the carrier may direct my attention to a contrary medical
document, located elsewhere in the file. I must likewise locate it on
the file index by its identifying features and click on it to view it.
Note that when paper copies of documents are in-hand, it's
intuitively easy to reference them, manipulate them, compare
multiple documents, and read from them quickly. There is still no
equivalent way to do so on a monitor. This brings us to the
aforementioned "tunnel vision" phenomenon, which refers to the fact
that on a monitor, you are limited to looking at only one, or possibly
two, pages at a time.
To understand what I mean by "tunnel vision," imagine that you
can look anywhere in a room through a narrow cardboard tube. You
can only see a few feet of the room at any one time. While you can
eventually look at the whole room, it's hard to get a big picture, or
even an overview, and it is difficult to move quickly from one site to
another. Now imagine that you can't actually move the tube freely
with your hands, but that the room is divided into sectors and you
must either input the sector on a keyboard to get a peek at the "right
upper quadrant" of the room or click a mouse on this designation to
get the view. This describes the "tunnel vision" viewing
phenomenon.
At this point, I have located the document, summoned it to the
monitor, and I am viewing page three of the medical report. Since I
am looking at a facsimile of an original, the image is not as clear as
the original or it may be less than perfectly scanned. Thus, "image
distortion" makes reading it difficult. Luckily, computer
programmers are aware of this shortcoming and permit images to be
enlarged with the click of a mouse. However, this is akin to pulling
out a magnifying glass to read a document. It works, but it is not
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without a time penalty. Moreover, it multiplies the "tunnel vision"
phenomenon that I described above.
The bottom line is that there is an inherent and profound
difference between viewing documents on a monitor and viewing
documents in a paper folder. These differences can be "worked
around," but not without a price in terms of time expended.
II. PRACTICAL IMPACTS OF THE ELECTRONIC INTERFACE ON THE
CONDUCT OF HEARINGS
A. The Effect of the Electronic Interface on Courtroom Decorum
The physical hardware present in the hearing room consists of a
computer, presumably placed out of sight, a monitor, presumably
placed on top of the judge's desk or recessed in the desktop; and a
keyboard and mouse, which may or may not be visible to the parties.
A final item is the printer, which can be on or near the desktop or
elsewhere in the hearing room. Of these, the monitor is probably the
most noticeable. Frankly, to alleviate eye strain, you will want the
viewing area of your monitor be as large as possible. Unless
recessed in the desktop, this in itself can affect courtroom decorum.
Unfortunately, recessed monitors are not the best ergonomic solution
for every judge. For instance, although I periodically have it moved,
my monitor is sometimes located on the right side of my desk. As an
unfortunate side effect, my view of a party, a witness or a
representative can sometimes be temporarily obscured. Likewise,
their view of me can be obscured. This has an intangible impact on
decorum. I try to be aware of this when parties are being seated and
either relocate them or move my own chair. Nevertheless, as judges
we know that appearance can be as important as substance while
conducting hearings. Proper adjudication requires that every party's
position be heard and considered. It is equally important that every
party believe that their position has been heard and considered. To
the extent that the judge's view of them is obscured by courtroom
hardware, it is difficult to suppose that this phenomenon does not
adversely impact this goal.
To an extent, manipulation of the mouse is somewhat analogous
to leafing through a file. It is not very noisy and can be
accomplished somewhat inconspicuously. However, I believe that
typing on a keyboard is another matter. The keyboard must often be
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used to access software applications or case files, or to enter notes
into the file regarding arguments or testimony. The electronic file
has an advantage over paper in that I can enter "confidential notes" to
the file, which (unlike in a paper file) cannot be accessed by anyone
except the judge. Although I am a decent typist, I have observed that
typing is sometimes more distracting to the parties than taking
handwritten notes. Beyond a certain point, there is a risk that a
typing judge begins to look like a data-entry clerk, an image quite far
removed from that of an independent impartial decision maker. It
begins to look as though the judge is paying less attention to the
parties and the merits of the case and more attention to the data-entry
details and duties. Is he or she serving the parties or the computer
software? I do not believe that it is elitist to suggest that our
profession demands a certain amount of symbolic ritual and that
appearance is important. This is especially true with administrative
judges, who generally have few trappings of authority. Parties need
to feel as though the judge is a decision maker devoting his or her full
attention to their evidence and arguments. Such an image is
projected non-verbally by the judge's actions. I do not think that
anyone would seriously contend that "typing" projects an appropriate
image.
Regrettably, current technology (i.e., the keyboard) demands that
a certain amount of typing is necessary. I do not believe that it can
be eliminated, though I would suggest limiting it during hearings to
tasks absolutely crucial to the hearing function. To this end, agency
policy choices which result in the addition of tasks requiring more
typing or data entry during hearings, should be very carefully
considered.
No candid discussion of electronic files would be complete
without addressing the dreaded "hourglass" which appears on the
screen while the computer does its thing, such as initiating a software
application, or retrieving a document. Admittedly, a similar delay
might occur while rifling through a paper file for a document.
However, when this occurs with a paper file, the delay is self-
explanatory; that is, everyone can see you rifling through the file.
However, no one can see your computer screen, so it looks for all the
world as though you are sitting up there staring blankly into space, or
twiddling your thumbs. Courtesy demands a verbal explanation
while one waits for the hourglass to disappear. Although I am forced
to address the issue several times a day, I have still not discovered a
refined way to explain it without feeling somewhat ineffective, as it
is almost an acknowledgment that we all must serve the computer. I
note that with a paper file, the act of locating a document is nearly
always concurrent with the act of viewing the document. With an
electronic file, in contrast, you can sometimes locate a document, and
then have to wait several seconds to retrieve and view it. It sounds
inconsequential, but it can be an extremely frustrating interruption in
the flow or rhythm of an administrative hearing.
As mentioned earlier, trying to show a document to a party can be
problematic. This is partly solved by printing a hardcopy on my
high-speed desktop laser printer and handing it to them in seconds. It
works, but it can also create new problems. Occasionally an attorney
will show signs of becoming dependent on my generosity, despite the
fact that they have the ability to print documents for themselves off
the hearing site computers, either before or after a hearing. Such
habits, of course, must be monitored and firmly discouraged.
B. The Effect of the Electronic Interface on Procedural and
Substantive Due Process
As mentioned above, it is not unheard of for me to print
documents during hearings. Why do I do this? There are at least
four reasons: (1) it is easier to read a hardcopy, (2) it allows me to
have it in front of me while the hearing continues on and other
documents are called to my attention, (3) a hard copy will then be
available to physically show to other parties, and (4) the fast and
quiet desktop laser printer makes it very convenient. The risk
inherent in this arrangement is that some attorney may come to rely
on this and forgo providing the other party with copies of important
documents. A judge should, of course, admonish parties who appear
to be taking advantage of this. Nevertheless, I confess that if it will
expedite a resolution of a disputed issue, I will not hesitate to take the
five seconds needed to print a copy and move on to address the
merits of the issue.
No doubt, it is only a matter of time before attorneys arrive with
their own electronic case files on their laptops. Indeed, some
insurance carriers already keep file summaries on their laptops,
which are referenced by their attorneys during hearings.
Administrative courtrooms will evolve to accommodate this with
multiple power outlets, internet access and the sharing of documents
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by wireless transfers between computers. This may resolve some of
the document sharing and printing issues discussed above.
The electronic case file can become problematic when it comes to
handling formal exhibits. In many ways the exhibit is handled at the
hearing in a manner similar to a paper file hearing, with some
important caveats. Unlike a paper file, the document itself does not
normally become part of the file, only a scanned image does. How
then to handle sensitive "original" documents, such as a birth or
marriage certificate? With a paper file, you could simply accept the
document into evidence and place it in the paper file. With an
electronic file, the issue can sometimes be finessed by having all
parties stipulate on the record that the document has been inspected,
that there is no dispute about the authenticity of the document and
that a facsimile will be accepted into evidence. However, when there
are disputes about the authenticity of a document or forgery is
alleged, technical and practical problems arise. Plainly, establishing
a chain of custody of the evidence will quickly become problematic
if all documents are sent to a private vendor responsible for
"scanning" documents. One solution, utilized in my agency, is to
accept the original document into the record as physical evidence,
which will be stored in hard copy in an agency file cabinet after
being marked, identified, and accepted as an exhibit. As a practical
matter, in my experience, I have found such situations to be
exceedingly rare and not a substantial problem.
Until now I have intentionally focused solely on the electronic
file itself. However, a discussion cannot be complete without
acknowledging that the presence of a computer in the hearing room
also provides the judge with a wealth of supplemental information.
The following is an incomplete list of some examples. An internal
hearing calendar database can be accessed to permit accurate
scheduling of hearings and trials. A medical database can permit
nearly instant access to deciphering medical codes often used by
doctors on medical forms. An internal agency database listing
availability of medical witnesses can facilitate accurate scheduling of
a doctor for testimony. Access to legal research databases can open
up a Pandora's Box of issues, if a judge wishes to check on case law
cited by a party during a hearing. An internal agency database can be
accessed to record statistics on cases, issues or hearing outcomes.
Certainly, access to more information can often impact the
quality of the decision that is ultimately rendered. Interestingly, I
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very much doubt that anyone would suggest that accessing all such
supplemental information during a hearing was appropriate if the
information was contained in paper-bound volumes sitting on a
bookshelf. However, the near-instant availability and speed of access
to these and other information databases can entice judges and parties
to attempt to access this information during hearings. The ease of
accessibility of this information is certainly of value to the parties.
Nevertheless, it is not a time-free exercise and it is important for
judges and agencies to seriously consider the impact of this issue on
hearing time allowances.
Any activity that occurs during a hearing takes time. Hearing
time allotments are usually finite. Both the judge and the agency
must carefully consider whether certain activities are reducing the
time available for the primary purpose of an administrative hearing,
which is to consider and resolved disputed issues. Is the information
to be accessed or recorded so important that it should take time away
from this primary adjudicatory function? If not, can the agency
afford to allot additional hearing time to permit performance of these
non-adjudicatory tasks during a hearing?
C. The Effect of the Electronic Interface on the Ergonomic Health of
the Judge
The nearly constant use of computer monitors by judges each day
can obviously strain vision. Proper alignment of the computer screen
is crucial. It is recommended that the screen be placed at least
sixteen to twenty-two inches away from the eyes, though some
experts recommend twenty-eight inches. I find the greater distance
works better for me. Arm's length distance is a good guideline. It is
recommended that computer users avoid placing the screen to the left
or right which requires twisting your neck to view it. Ideally, the top
of the screen should be even with the top of your forehead. Chair
position can affect this as well. Plainly, this advice is problematic if
one is trying to conduct a hearing. Placing the monitor directly in
front of you on the desktop is simply not practical, especially if you
are interested in seeing the parties. Regular eye exams are very
important. It is recommended that you rest your eyes regularly by
focusing on distant objects or performing eye exercises.
Regular use of a computer keyboard and mouse can also affect
the wrists and elbows. Repetitive stress injuries such as carpal tunnel
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syndrome are an increasingly common problem for all computer
users and, I presume, will soon affect many judges as well. I already
know of at least one judge who has acquired work-related carpal
tunnel syndrome. Back and neck injuries are likewise possible as a
result of poor ergonomic setups. The chair should be adjustable, with
lower back support. Your knees should be even with your hips or a
little lower.
When operating a keyboard or a mouse, the elbows should be
bent at 90 degrees, with the wrists straight or slightly bent up.
Placing the keyboard or a mouse on top of a standard desk is too high
and can cause discomfort and impairment of circulation, or cause
stress to the neck, shoulders and arms.
The above ergonomic advice is helpful up to a point. The
workstation recommendations may be feasible and effective for a
typical data-entry clerk or typist sitting alone at their own
workstation, not interacting with anyone. Indeed, all the ergonomic
advice that I have seen seems designed with data-entry in mind.
Unfortunately, a judge does not have the luxury of operating alone.
Besides the desire to exhibit a little judicial dignity and decorum, a
judge must interact with the parties. That is our job. Whether or not
one can do so while remaining conscious of these ergonomic
recommendations is questionable. A standard ergonomic workstation
is not practical or appropriate for a hearing room. I do not know the
solution to this problem, but it does need to be urgently studied and
addressed. I recommend that judges try different setups until they
find one with which they are comfortable.
D. The Effect of the Electronic Interface on Management
Prerogatives
Although administrative law judges generally have decision-
making independence, it is a rare agency where a judge is not
required to follow agency-specific uniform procedures with respect
to the manner in which a hearing is conducted and how rulings and
decisions are recorded. Although organizational charts vary, at most
agencies, management makes the choices regarding these procedures.
For this reason, I will refer to these choices as management
prerogatives.
Computer processing speed, which improves every year, can
create the illusory impression that individual hearings are now
"faster." This impression, combined with the speed and flexibility of
computer systems, combined with the ease of access to greater
amounts of information, can tempt management to add tasks to the
hearing process, such as statistical recording of hearing outcomes,
electronically scheduling hearings and trials, reporting faulty images
and faulty document filing, or even entering, composing, or recording
final versions of decisions and rulings. Such tasks can be added
formally or informally. All of these tasks consume time. Seconds
begin to add up to minutes. Some tasks are not necessarily
appropriate during hearings. At a minimum, if assigned, they require
a consideration and acknowledgment that they consume hearing time.
If traditional manual methods were required to perform these
tasks, I very much doubt that any agency's management would
consider adding some of them to the hearing process. Nevertheless,
the speed of access to other databases offered by a computer can
create a false impression that such tasks are time-free; they are not.
Any activity that occurs during a hearing consumes time. For non-
judicial tasks, it is important that management carefully consider not
if, but how much, these tasks reduce the time available for the
primary purpose of an administrative hearing, which is to consider
and resolve disputed issues. Is the task so important that it should
take time away from this primary adjudicatory function? If not, can
the agency afford to allot additional hearing time to permit
performance of these non-adjudicatory tasks during a hearing? These
questions must be considered and discussed frankly by all
participating professionals.
III. SUMMARY
A. Impact on Judge
With electronic files, there are no more cumbersome paper
folders to lift. Judges can easily record confidential notes to the file,
which can be invaluable at future hearings; companion and related
files can be located and viewed in seconds from anywhere in the state
during the hearing, when in the past, an adjournment would have
been necessary. These changes can result in faster issue resolution
for certain cases. Case files are continuously being updated as
documents are received and scanned into the file, as there is no
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longer any need for the filer to wait for manual access to the physical
file.
On the other hand, electronic files require interaction with an
electronic interface which frequently demands considerably more
time to locate and view an individual document, especially a multi-
page document, or to compare two documents. Paradoxically,
although hard-to-find documents can be located faster in an
electronic file, more common documents usually take longer to locate
in an electronic file than in a paper file. However, viewing the
document always takes longer due to the viewing phenomenon
known as "inflexible viewing position," "tunnel vision," and "image
distortion." This adversely impacts on the time available for a judge
to dispense justice. It can also adversely affect judicial decorum.
Our roles are symbolic as well as substantive. Therefore, appearance
is important.
In addition, the electronic interface seems to foster or encourage
an increase in clerical tasks, which takes time away from hearing,
reviewing and deciding disputed issues, which is the primary purpose
of an administrative hearing. Such tangential tasks should be kept to
a minimum. It is important to avoid the impression that the judge is
more concerned with form than function, or that he or she is more
concerned with editing computer records than in delivering justice.
To the greatest extent possible, such "editing" should be done "off-
stage," not during the course of a hearing.
B. Impact on Management
To the extent that an agency's management is responsible for
developing and improving procedures by which hearings are
scheduled, conducted and concluded, electronic files certainly
facilitate assignment of cases and setting up hearing calendars. They
have resulted in the complete elimination of any need to coordinate
the physical transportation of paper files to and from hearing sites.
They hold the potential of generating rapid and accurate statistics
regarding hearings, and hearing outcomes, which can be used to
improve policies. Files themselves can be kept more up-to-date with
more ease.
It is important for management to be aware that, though
electronic files speed up many aspects of agency file processing, they
actually slow down many of the tasks performed during an actual
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real-time hearing. This is a difficult concept to grasp for someone
unaccustomed to conducting real-time hearings on a daily basis, but
it must be understood before meaningful improvements can be made
to the hearing process itself. Another important consideration is the
ever-increasing temptation to add tasks and functions to the hearing
process and the resultant danger of dilution of the hearing process, as
judges assume more clerical tasks during hearings. This creates
appearance problems, as well as an actual reduction in the time
available to address substantive issues during a hearing, which can
eventually result in erosion of respect for the administrative hearing
system.
C. Impact on Parties
Plainly, electronic files have drastically reduced the possibility
that a file will not be available on the day of hearing. Parties also
benefit from the judge's instant accessibility to all files. Both of
these benefits reduce the possibility of an unnecessary adjournment.
Parties can also access the Board files on the hearing site computers
at any time that the office is open. Indeed, multiple parties can
access the same file simultaneously. More information is now more
easily available to more parties sooner.
On the downside, during the hearing itself, parties are affected by
the judge's access problems described above, which can result in
"downtime" while the judge tries to review electronic documents
which could be more easily reviewed in hardcopy. Likewise the
aforementioned addition of tasks, added by the judge or by
management can result in less actual time available during the
hearing for the judge to consider and resolved disputed issues.
IV. CONCLUSION
It is important to realize and acknowledge that, while electronic
case files have many virtues, they slow down individual hearings due
to the electronic interface involved and, ironically, due to the fact that
they provide greater access to information.
I believe that most judges who use electronic files are well aware
of the impact of the electronic interface, but may require a reminder
regarding the risks of ease of information access. When even
seemingly minimal tasks are added to a hearing, these tasks consume
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time and, as a consequence, reduce the amount of time available at
each hearing to address substantive issues. Therefore, judges must
resist the temptation to add tasks without considering the impact on
the hearing time allotment. Likewise, management must resist the
temptation to add tasks, formally or informally, without considering
the necessity of increasing time allowances for each hearing, and
without considering whether such tasks are a cost-effective use of a
judge's time.
Suggestions from judges for improvements or resistance to added
tasks should not be automatically attributed to resistance to new
technology. Unlike any other employee, judges use this system in
"real time," on the record, while parties are sitting there waiting. The
effect of a delay due to a single viewing issue for one page of one
document is miniscule, but they all add up. The electronic case file is
a marvelous invention. However, it is important to recognize both its
strengths and its limitations.
